
LARGE BUSINESS TAX STRATEGIES 
TOO BIG TO FAIL?               

Nick Skerrett, Martin Shah and Rebekka Sandwell of Simmons & Simmons LLP 
consider the requirement for large businesses to publish a tax strategy one year 
on from the requirement becoming effective.

 HM Revenue & Customs (HMRC) noted in 
its July 2015 consultation (the consultation) 
that there were a small number of large 
businesses that continued to adopt highly 
aggressive behaviour, including tax avoidance 
and other tax planning (www.practicallaw.
com/2-618-3097). Following the consultation, 
the government introduced a requirement 
for large businesses to publish an annual tax 
strategy with penalties for non-compliance 
(see News brief “Autumn Statement 2015: key 
issues for businesses”, www.practicallaw.com/7-
622-1756). Given its failure to tackle persistent 
avoiders using traditional means, HMRC 
intended the new requirement to address 
perceived bad behaviour and discourage other 
businesses from adopting a similar approach.

The consultation stated that the publication 
of a tax strategy would enable public scrutiny 
of large businesses’ approach towards tax 
planning and tax compliance. HMRC cited 

its July 2015 research report in support of the 
view that reputational concerns can infl uence 
the attitudes of large businesses and 
encourage them to pursue less aggressive 
tax-planning arrangements (www.gov.uk/
government/publications/exploring-large-
business-tax-strategy-behaviour).

In the current climate, large businesses are 
certainly increasingly attuned to the potential 
reputational risks associated with their 
chosen tax policy, and this may incentivise 
them not only to be seen to comply with the 
requirement to publish a tax strategy, but to 
emphasise in that strategy their compliance 
and responsible approach to taxation. 
However, many of the tax strategies that 
have been published so far have contained 
generic comments which simply seek to meet 
statutory obligations, rather than including 
meaningful specifi c statements of policy that 
may invite further discussion.

This article looks at:

• The scope of the requirement to publish 
a tax strategy, including which entities 
are required to publish, when, how 
and what they must publish, and the 
penalties for non-compliance.

• An examination of some of the tax 
strategies that have been published so 
far and the trends that are emerging.

• The strategic implications of tax strategies 
for large businesses.

SCOPE OF THE LEGISLATION 

Schedule 19 to the Finance Act 2016 
(Schedule 19) requires large businesses to 
publish an annual tax strategy and imposes 
penalties for non-compliance. Paragraph 
references below are references to Schedule 
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19 unless otherwise stated (see box “Key 
defi nitions”). 

Entities that must publish a strategy

Qualifying UK groups, UK sub-groups of 
foreign groups that are qualifying groups, 
qualifying companies and qualifying 
partnerships are required to publish a tax 
strategy. Broadly, businesses will need to 
publish a tax strategy if in their previous 
fi nancial year they have one of either:

•  A turnover above £200 million.

• A balance sheet over £2 billion.

For groups and sub-groups, this fi gure is 
calculated by combining the totals of all of 
the relevant bodies.

The consultation stated that the businesses 
intended to be in scope were broadly those 
businesses administered by HMRC’s Large 
Business Directorate. The businesses 
which fall within the category of qualifying 
companies are the same as those that are 
caught by the regime which imposes personal 
liability on senior accounting offi cers (SAOs) 
for tax accounting arrangements (the 
SAO regime) (see below) (see box “Senior 
accounting offi cer regime”). 

Qualifying UK groups. The head of a UK 
group which is a qualifying group in any 
fi nancial year must ensure that a tax strategy 
is prepared and published on behalf of the 
group (paragraph 16).

The identity of the group is not altered by any 
change in its membership during the relevant 
fi nancial year and, if the group becomes a 
UK sub-group of a foreign group during the 
relevant fi nancial year, it is to be treated for 
the rest of that year as if it were still a UK 
group (see below).

UK sub-groups. The head of a UK sub-group 
of a foreign group which is a qualifying group 
in any fi nancial year must ensure that a 
tax strategy for the sub-group is prepared 
and published on behalf of the sub-group 
(paragraph 19).

The identity of the UK sub-group is not 
affected by any change in its membership 
in the relevant financial year. If the sub-
group becomes a UK sub-group of another 
foreign group during the relevant financial 
year, for the rest of that year it is to be 
treated as if it were still a UK sub-group of 

the original foreign group, but only a UK 
company within the sub-group may publish 
a sub-group tax strategy for the sub-group 
after that change.

Qualifying companies and partnerships. A 
UK company or a UK partnership must prepare 
and publish a company or partnership tax 
strategy in any fi nancial year in which it is a 
qualifying company or qualifying partnership 
(paragraphs 22 and 25). This includes a UK 
permanent establishment which is treated 
as a qualifying company in any fi nancial 
year under paragraph 5(6), where that UK 
permanent establishment does not form part 
of a UK sub-group.

Publishing a tax strategy

The tax strategy must be published before 
the end of the current fi nancial year. If 
the requirement to publish a tax strategy 
applied in the previous fi nancial year, the 
tax strategy must not be published more 
than 15 months after the day on which the 
previous tax strategy was published. In effect, 
therefore, businesses are incentivised to 
publish their tax strategy as late as possible 
in each fi nancial year. Similarly, although 
the tax strategy may not change from year to 
year, it should be reviewed at least annually.

The tax strategy must be published on the 
internet in order to be accessible to the 
public free of charge, whether or not it is 
also published in any other way. It may be 
published as a standalone document or as 
a self-contained part of a wider document.

Where a qualifying UK group is required to 
publish, the tax strategy must be published by 
any of the UK companies that are members of 
the group. Where a UK sub-group is required 
to publish, the tax strategy must be published 
by any of the UK companies that are members 
of the foreign group.

The tax strategy published on the internet 
must remain accessible to the public free 
of charge until the tax strategy for the next 
fi nancial year is published or, if a tax strategy 
is not required for the next fi nancial year, for 
at least one year.

HMRC published guidance on the regime 
in June 2016 (the guidance) (www.gov.uk/
guidance/large-businesses-publish-your-tax-
strategy). The guidance states that, although 
it is not a requirement to notify HMRC when 
the tax strategy has been published, it would 
be helpful for HMRC to assess compliance if 

the relevant customer compliance manager 
is notifi ed.

Content of a tax strategy

The tax strategy must set out information on 
the following areas:

Risk management and governance. The 
guidance states that the tax strategy should 
describe the approach of the group, sub-
group, company or partnership to risk 
management and governance arrangements 
in relation to UK taxation, including what 
tax risks are linked to the business’s size, 
complexity and any changes to the business 
(see box “UK taxation”). The following 
information on governance arrangements 
should also be included:

• Details on how the business’s tax risk is 
managed.

• A high-level description of key roles and 
their responsibilities.

• Information on the systems and controls 
in place to manage tax risk.

• Details on the levels of oversight of the 
business’s board and its involvement in 
relation to tax matters.

Attitude to tax planning. The strategy 
should set out the attitude of the group, sub-
group, company or partnership towards tax 
planning, in so far as it affects UK taxation. 
The guidance states that if the business 
has a code of conduct, details of it should 
be included. The following should also be 
included:

• An explanation of why the business 
might seek external tax advice.

• An outline of the business’s tax planning 
motives.

• The importance of each of the above to 
the business’s strategy.

The guidance also states that where the 
business publishing the tax strategy forms 
part of either a group or sub-group, the 
strategy should include the group’s overall 
approach to structuring tax planning.

Level of risk. The strategy should describe 
the level of risk in relation to UK taxation 
that the group, sub-group, company or 
partnership is prepared to accept. The 
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guidance states that the tax strategy should 
say if the business’s internal governance has 
rigid levels of acceptable tax risk and, if so, 
the tax strategy should explain how this is 
infl uenced by stakeholders.

Dealings with HMRC. The strategy should 
explain the approach of the group, sub-group, 
company or partnership towards its dealings 

with HMRC. The guidance states that the tax 
strategy should include an explanation of 
how the business:

• Meets its requirement to work with HMRC.

• Works with HMRC on current, future and 
past tax risks, tax events and interpreting 
the law.

The tax strategy may include other 
information relating to taxation, whether 
UK taxation or otherwise. The guidance notes 
that further information may be included to 
add value, understanding or context.

Where a tax strategy is published by a group 
or sub-group, it may deal with the matters set 
out above by reference to the group or sub-

Key defi nitions

References below to paragraphs are to 
paragraphs of Schedule 19 to the Finance 
Act 2016.

Foreign group. A group whose head is 
a foreign relevant body (paragraph 6(3)).

Foreign relevant body. A relevant body 
incorporated outside the UK (paragraph 
2(2)).

Group. A group includes an MNE group. 
Outside this category, two relevant bodies 
are members of a group if one is a 51% 
subsidiary of the other or they are both 51% 
subsidiaries of a third relevant body. For 
there to be a group for these purposes, at 
least two of the relevant bodies in it must 
be companies. For these purposes, a UK 
permanent establishment of a non-UK 
group member is treated as a UK company 
and a member of the group (paragraphs 
6(1) and 8).

Head. A group is headed by whichever 
relevant body within it that is not a 51% 
subsidiary of another relevant body in the 
group (paragraph 9).

A UK sub-group is headed by the company 
or other relevant body incorporated in the 
UK that is not a 51% subsidiary of another 
member of the UK sub-group (paragraph 
11(2)).

MNE group. A group that includes two or 
more enterprises with their tax residence in 
different jurisdictions, or that includes an 
enterprise that is resident for tax purposes 
in one jurisdiction and is subject to tax with 
respect to business carried out through 
a permanent establishment in another 
jurisdiction (paragraph 7). In its guidance, 
published on 31 March 2016, HM Revenue 
& Customs (HMRC) notes that either of the 
jurisdictions may be the UK.

Qualifying company. A company is a 
qualifying company in a fi nancial year if, 
at the end of the previous fi nancial year, it 
was either:

• Not a member of a UK group or a 
UK sub-group, and the company’s 
turnover was more than £200 million 
or its balance sheet total was more 
than £2 billion.

• A member of a foreign group but not 
a member of a UK sub-group of that 
group, and the group’s turnover was 
more than £200 million or its balance 
sheet total was more than £2 billion.

For these purposes, a UK permanent 
establishment of a foreign relevant body 
is treated as if it were a UK company and, 
if the foreign relevant body is a member of 
a UK group or a UK sub-group, a member 
of that group or sub-group (paragraph 5).

Qualifying group. A group is a qualifying 
group in a fi nancial year if it is a qualifying 
MNE group or it is not an MNE group and, 
at the end of the preceding fi nancial year 
of its head, its group turnover was more 
than £200 million or its group balance 
sheet total was more than £2 billion. For 
these purposes:

• The group turnover is the aggregate 
turnover of the companies that are 
members of the group at the end of 
that fi nancial year.

• The group balance sheet total is the 
aggregate of the balance sheet totals 
of all companies in the group at the 
end of that fi nancial year.

• A UK permanent establishment of a 
non-UK relevant body is treated as if 
it were a UK company and, if the non-

UK relevant body is a member of a UK 
group, a member of that group.

If the financial year of a company in 
the group does not end at the same 
time as the financial year of the group 
head, the figures for the company’s last 
complete financial year as at the end of 
the group head’s financial year are used 
(paragraphs 10(1)(a), 10(2)-(7)).

Qualifying MNE group. An MNE group 
that, at the end of the preceding fi nancial 
year, was subject to mandatory country-by-
country reporting under UK law, or would 
have been if it had been headed by a UK 
resident entity   (paragraph 10(1)(b)).

Qualifying partnership. A UK partnership 
is a qualifying partnership in a fi nancial 
year if, at the end of the preceding fi nancial 
year, its turnover was more than £200 
million or its balance sheet total was more 
than £2 billion (paragraph 12(2)-(4)).

Relevant body. A UK company or other 
body corporate other than a limited 
liability partnership (paragraph 2(1)). 
In its guidance, published on 31 March 
2016, HMRC noted that although relevant 
bodies other than companies are not on 
their own subject to any obligations under 
the tax strategy publication (or special 
measures) rules, they may fall within the 
rules if they are part of a group.

UK permanent establishment. A 
permanent establishment in the UK of a 
foreign relevant body (paragraph 4).

UK sub-group. Two or more relevant bodies 
that would be a UK group if they were not 
members of a larger group whose head is 
a relevant body incorporated outside the 
UK (paragraph 11(1)).
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group as a whole or to individual members of 
the group or sub-group, or to both.

The information that must be included in the 
tax strategy does not include any information 
about activities that consist of the provision of 
tax advice or related professional services to 
other persons or, if applicable, persons who 
are not members of the group or sub-group.

The entity publishing the tax strategy must 
make it clear, in a way that will be readily 
apparent to anyone accessing the information 
online, that the entity regards its publication 
as complying with the duty to publish under 
Schedule 19 in the current fi nancial year.

The guidance specifi cally states that the tax 
strategy does not need to include amounts 
of tax paid or other commercially sensitive 
information.

Penalties for non-compliance

The head of the group or sub-group, or the 
company or partnership, is liable to a penalty 
of £7,500 if it fails to publish a tax strategy 
or if it fails to comply with the obligation for 
the tax strategy to remain accessible to the 
public free of charge for the requisite period.

Where no tax strategy is published for six 
months after the date on which it should 
have been published, the head of the group 
or sub-group, or the company or partnership, 
is liable to a further penalty of £7,500 and 
then an additional penalty of £7,500 at the 
end of each subsequent month in which no 
tax strategy is published.

Liability for a penalty can be avoided if the 
person who would otherwise have been liable 
has a reasonable excuse for the relevant 
failure. An insuffi ciency of funds is not a 
reasonable excuse unless it is attributable to 
events outside the person’s control. Equally, 
where a person relies on another person to do 
anything, that cannot be a reasonable excuse 
unless the fi rst person took reasonable care 
to avoid the failure or, if the fi rst person is a 
UK group or UK sub-group, where the person 
relied on is another member of the group or 
sub-group. A person who had a reasonable 
excuse which has ceased is treated as having 
continued to have the excuse if the failure is 
remedied without unreasonable delay after 
the excuse ceased. 

Where a person becomes liable to a penalty, 
HMRC may assess the penalty, in which 
case HMRC must notify the person of the 

assessment. An assessment may not be made 
more than six months after the failure fi rst 
comes to the attention of an HMRC offi cer, 
or more than six years after the end of the 
fi nancial year in which the tax strategy 
to which the failure relates was (or was 
originally) required to be published.

A penalty must be paid within 30 days of the 
date on which HMRC notifi ed the person of 
the assessment or, if a notice of appeal is 
given, within 30 days of the day on which the 
appeal is determined or withdrawn.

A person may appeal against a penalty 
decision given by HMRC. Notice of an appeal 
must be given in writing within 30 days of the 
date on which HMRC notifi ed the person of the 
assessment and it must state the grounds of 
appeal. Subject to the provisions in Schedule 
19 relating to appeals and enforcement, the 
provisions of Part 5 of the Taxes Management 
Act 1970 relating to appeals have effect in 
relation to appeals under Schedule 19 as they 
have effect in relation to an appeal against 
an assessment to income tax.

PUBLISHED TAX STRATEGIES 

The majority of those large businesses to 
which the legislation applies have now been 
required to publish a tax strategy. Set out 
below are examples of three tax strategies 
that have been published and the ways in 
which they differ as well as the similarities  
between them.

Weetabix Limited UK Group

The tax strategy published by Weetabix 
Limited UK Group (Weetabix) for the period 
ending September 2017 is an example of a 
tax strategy that is quite neutral in approach. 
Each area which the legislation specifi es must 
be covered receives just a short paragraph, 
no content is provided in areas beyond those 
specifi cally prescribed by the legislation and 
the statements that are made are generic. 
For example, the tax strategy states that, 
“We have policies, processes and practices in 
place to ensure the integrity of our tax fi lings 
and other tax compliance obligations in the 
UK and worldwide”, without specifying what 
those policies, processes and practices are or 
how they operate.

Kelda Group

The tax strategy for the Kelda Group (Kelda) 
is slightly more detailed. For example, the tax 
strategy specifi es that, “we do not use artifi cial 
tax avoidance schemes or use tax havens to 
reduce the Group’s tax liabilities. Our small 
handful of overseas companies have arisen as 
a result of non-tax driven business decisions 
and are either in the process of being wound 
down or are wholly and exclusively resident 
for tax purposes in the UK”. The tax strategy 
then refers to a full explanation of the group’s 
overseas companies, which is included within 
the statutory accounts of Yorkshire Water 
Services Limited and is available online.

The tax strategy lists important factors to 
take into account when considering Kelda’s 

Senior accounting offi cer regime 

In Budget 2009, the government announced that it would introduce provisions to 
require: 

• Senior accounting offi cers (SAOs) to establish and monitor adequate accounting 
systems. 

• SAOs to certify that these systems are adequate or specify the nature of any 
inadequacies and confi rm that they have been notifi ed to the company’s auditors. 

• Companies to notify the identity of the SAO to HM Revenue & Customs (HMRC). 

The main duty of the SAO of a qualifying company is to take reasonable steps to ensure 
that the company establishes and maintains appropriate tax accounting arrangements 
(paragraph 1, Schedule 46, Finance Act 2009).

The reason for the new measure was to ensure the adequacy of accounting systems in 
large companies for the purposes of accurate tax reporting. The government’s concern 
was that inadequate accounting systems can lead to signifi cant misreporting of tax 
liabilities which, by their very nature, are hard for HMRC to discover.
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tax contributions, such as the fact that, 
while “corporation tax is focused on by 
stakeholders… it is only one of a wide variety of 
taxes, duties and contributions that are levied 
on the Group”, and that “large companies 
are an important source of employment 
leading to higher Government revenues 
from employment taxes and increased levels 
of consumer spending”. In this way, Kelda 
appears to be using the tax strategy as an 
opportunity to publicly justify and explain 
the group’s effective tax rate and to place 
this in the context of the total tax contribution 
derived from its wider activities.

AXA Group

The tax strategy for the AXA Group (AXA) 
provides much more detail than is required 
under the legislation. For example, the tax 
strategy contains a link from which the reader 
can download detailed fi gures showing AXA’s 
tax contribution by region and these are 
represented visually as charts within the tax 
strategy. The tax strategy also contains a 
link to an extract from AXA’s annual report, 
which “reports extensively… on its effective 
tax rate on group level and provides a detailed 
explanation for this rate”.

In a similar way to Kelda, AXA appears to 
use the tax strategy to justify its effective 
tax rate and explain factors affecting this to 
stakeholders. The tax strategy states that, “It 
should be noted that in many jurisdictions 
where AXA operates, the income and capital 
gains on savings-products [sic] benefi t from 
a favourable tax treatment, also when such 
products are included in life insurance 
products. This leads to a lower effective tax 
rate for life insurance companies”.

Common themes

All three of the tax strategies described above 
emphasise the relevant group’s compliance 
with applicable tax laws and responsible 
approach to taxation. For example:

• Weetabix’s strategy states that, “Our 
policies and governance framework 
operate to ensure compliance with tax 
laws and regulations both in the UK and 
internationally, and to ensure that we 
identify and mitigate tax risks to the low 
level of risk that the Group is prepared 
to accept”.

• Kelda’s strategy states that, “The Group 
is committed to acting with integrity and 
transparency in all tax matters… Our 
tax strategy and policies require that we 

fully comply with the letter and spirit of 
UK tax law”.

• AXA’s strategy states that: “AXA Group 
is really focusing on preserving its 
reputation. Therefore, tax risks are 
managed in such a way not to impact 
the Group reputation as a responsible 
tax payer”.

Nevertheless, all three of the tax strategies 
also leave room for the relevant group to 
engage in an appropriate degree of tax 
planning by referring to the need to take 
into account both the group’s tax obligations 
and the need to create value for investors:

• Weetabix’s strategy states that “We seek 
to balance shareholders’ interests for 
sustained economic value creation with 
ensuring that any arrangements comply 
with current tax legislation”.

• Kelda’s strategy states that “the Group 
has a tax strategy and policies that 
balance the need to build and maintain 
trust with stakeholders while also 
generating a return for investors”.

• AXA’s strategy states that AXA “squares 
its responsibilities as a co-operative, 
compliant taxpayer in each and every 
country in which it operates, with the need 
to support competitive business growth 

- serving all its stakeholders including 
investors, suppliers and employees”.

STRATEGIC IMPLICATIONS 

For businesses of the size caught by the 
legislation, the quantum of the penalties 
applicable for failure to comply with the 
requirement to publish a tax strategy are by 
no means signifi cant, and HMRC has no right 
to publicly “name and shame” businesses 
that do not comply with the obligation. This 
is in contrast to HMRC’s Code of Practice on 
Taxation for Banks, where HMRC’s annual 
report names non-participating entities and 
groups, and may name participants that HMRC 
has determined to have breached the code. 
However, it is likely that large businesses would 
want to avoid the reputational repercussions 
if their failure to publish a tax strategy were 
highlighted in the media.

Original proposals

HMRC’s consultation made the following 
suggestions in relation to the proposed 
requirement for large businesses to publish 
a tax strategy:

• Whether a UK group has a target 
effective tax rate (ETR), what this is, and 
what measures the business is taking to 
maintain or reach this target ETR could 
be included when articulating the tax 
strategy.

UK taxation

When the regime under Schedule 19 to the Finance Act 2016 refers to UK taxation, it 
includes the following:

• Income tax.

• Corporation tax (including amounts assessable or chargeable as if they were 
corporation tax, or treated as if they were corporation tax).

• VAT.

• Amounts for which the company is liable under the pay as you earn rules.

• Diverted profi ts tax.

• Insurance premium tax.

• Annual tax on enveloped dwellings.

• Stamp duty land tax.

• Stamp duty reserve tax.

• Petroleum revenue tax.

• Customs and excise duties.

• National Insurance contributions (paragraph 15(1)).
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• A named individual at executive board 
level would be responsible for owning 
and signing off the tax strategy in order 
to bring “responsibility for tax into 
the boardroom”, clearly echoing the 
rationale behind the SAO regime.

• Further factual information in relation to 
the period concerned could be published 
to demonstrate how the tax strategy 
is being applied in practice, in order to 
ensure that the statements made in 
the published strategy are seen to be 
meaningful.

However, none of these points became 
statutory requirements and the legislation 
leaves it open for large businesses to 
play it safe and avoid including specific 
information or policies in their tax strategy, 
as is seen from the examples above and 
elsewhere. It may arguably be pragmatic for 
businesses to avoid committing themselves 
to a certain approach. There is no legislative 
requirement that a business must act in 
accordance with its published tax strategy, 
but it is likely that reputational concerns 
may prohibit overt deviance from the tax 
strategy.

Future changes

The Treasury may make regulations to make 
various amendments to the provisions in 
Schedule 19, including requiring a group or 
sub-group’s tax strategy to include details 
of its country-by-country report within the 
meaning given by the Taxes (Base Erosion 
and Profi t Shifting) (Country-by-Country 
Reporting) Regulations 2016 (SI 2016/237) 
(2016 Regulations). UK-headed multinational 
enterprises (MNEs) and certain UK sub-
groups of MNEs that are subject to the 2016 
Regulations are currently required to fi le 
a confi dential annual country-by-country 
report with HMRC, but this is not available 
to the public.

Very few published tax strategies have 
included the kind of information required 
by a country-by-country report, although 
there are some notable exceptions. For 
example, the Prudential Group’s tax 
strategy, which was approved by the group’s 
audit committee in May 2017, includes a 
table listing all those countries in which 
more than £5 million in total tax was paid to 
the local tax authority in 2016 and provides 
details of the amount of tax paid, revenue, 
profit and number of employees for each 
of those countries.

Requiring the tax strategy to include a 
country-by-country report would signifi cantly 
expand the scope of Schedule 19 and would 
be a major step in making the content 
requirements for the tax strategy more 
specifi c and measurable. It would, however, 
result in relevant companies having to expend 
signifi cant effort in providing context to the 
fi gures stated in the report, so that the 
disclosures, for example the amount of tax 
paid, could be better understood.

Non-UK taxes

The requirements of Schedule 19 apply 
solely in relation to UK taxation. The 
significant majority of large businesses, 
with the exception of some such as the 
Prudential Group, have limited their 
strategy to those taxes, rather than dealing 
with, for example, their relationship with 
tax authorities outside the UK. It remains 
to be seen whether other jurisdictions will 
impose a similar mandatory publication 
requirement across the board, or whether 
the current ad hoc approach will continue, 
such as in Australia with its voluntary Tax 
Transparency Code.

Interaction with SAO regime

As noted above, the companies caught by 
Schedule 19 are the same as those caught by 
the SAO regime. The recent case of Thathiah 
v HMRC demonstrates that HMRC is prepared 
to pursue individuals under the SAO regime, 
although the former group fi nance director in 
that case was ultimately held not to be liable 
to a fi ne ([2017] UKFTT 601). 

This may make SAOs more wary of making 
specifi c statements of policy in their business’s 
tax strategy, as they may feel that they and 
their business are more likely to be exposed 
to HMRC’s scrutiny if specifi c statements in 
the tax strategy are contradicted in practice 
and that puts into question the controls for 
which the SAO takes responsibility.

Public profi le

Whatever the strict requirements of the 
legislation, businesses may see the tax strategy 
as an opportunity to position themselves in 
the public domain as responsible taxpayers 
in line with the public’s increasing sensitivity 
to perceived tax avoidance. Some businesses 
may include additional information in order to 
do this, as can be seen in the examples and 
elsewhere. This may be particularly helpful 
if the business in question has a current tax 
dispute, details of which are in, or are about 
to enter, the public domain.

These factors may lead some businesses 
to choose to publish a tax strategy even 
where they are not required to do so by the 
legislation. HMRC noted in the consultation 
before the introduction of the tax strategy 
publication obligation (referring to a report 
prepared by PriceWaterhouseCoopers) that 
in 2014 half of all companies in the FTSE 100 
disclosed information about the governance 
of their tax affairs. However, now that large 
businesses are required by legislation to 
publish a tax strategy, those businesses that 
wish to distinguish themselves as particularly 
responsible and transparent taxpayers may 
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wish to consider additional avenues, for 
example becoming accredited by the Fair 
Tax Mark certifi cation scheme.

In March 2018, HMRC published its summary 
of the responses to its consultation on 
enhancing HMRC’s risk assessment approach 
to large business compliance (www.gov.uk/
government/consultations/consultation-on-
the-business-risk-review). In the summary of 
responses, the government acknowledged 
that the enhanced business risk review 
process should take more account of the tax 
risk management work already required by 
large businesses, such as the publication of 
tax strategies. 

Given that taxpayers that are determined 
to be low risk using the risk review are 
effectively rewarded with less HMRC scrutiny 

and fewer audits, this may encourage large 
businesses to ensure that they comply with 
the legislative requirements and to present 
themselves as low risk in their tax strategies. 
For example, Hammerson’s tax strategy for 
the year ended 31 December 2017 states 
that its board of directors is committed 
to ensuring that Hammerson continues 
to be categorised by HMRC as a low-risk 
business (www.practicallaw.com/Document/
Ie41f29bc25b711e89bf099c0ee06c731/View/
FullText.html).

Impact remains unclear

While the requirement to publish a tax 
strategy may provide a useful opportunity 
for large businesses to consider their tax 
position and publicly present it in a certain 
light, businesses are not required to provide 
specific data or commit themselves to 

measurable criteria in their tax strategy. Many 
of the tax strategies that have been published 
are quite generic and, where a business does 
commit itself to a certain approach, there are 
no specifi c penalties for failure to comply with 
this approach in practice. 

Reputational issues, possible exposure of the 
SAO to sanctions and the potential impact on 
HMRC’s risk review of the business concerned 
may be a concern. But it remains to be seen 
whether the publication of a tax strategy 
will have any signifi cant impact on the way 
in which large businesses approach their tax 
affairs or the way in which HMRC evaluates 
and deals with those businesses.

Nick Skerrett and Martin Shah are partners, 
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